STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MARY COLLI NS,
Petitioner,
VS.

Case No. 02-4055

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,
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RECOVMENDED ORDER

A formal hearing was conducted in this case on January 10,
2003, in Shalimar, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the D vision of Adm nistrative

Hear i ngs.

APPEARANCES

For Petitioner: Mary Collins, pro se
Rut h Server, her nother
3811 Sand Dune Court
Destin, Florida 32541

For Respondent: Eric D. Schurger, Esquire
Department of Children and
Fam |y Services
160 Governnental Center, Bin 410
Pensacol a, Florida 32501-5734



STATEMENT OF THE | SSUE

The issue is whether Petitioner is eligible for services
fromthe devel opnental disabilities program (DDP) due to nental
retardation as defined in Section 393.063(42), Florida Statutes.

PRELI M NARY STATEMENT

By letter dated June 25, 2002, Respondent Departnent of
Children and Fam |y Services (Respondent) denied the application
of Petitioner Mary Collins (Petitioner) for DDP services.
According to the letter, Petitioner was not eligible for
services under the nental retardati on category.

By letter dated Septenber 27, 2002, Petitioner requested an
adm ni strative review of Respondent's ineligibility
determ nation. Respondent affirmed its decision in letters
dat ed Septenber 16, 2002, and COctober 4, 2002.

Respondent referred this case to the Division of
Adm ni strative Hearings on Cctober 18, 2002. A Notice of
Heari ng dated Novenber 12, 2002, scheduled the hearing for
January 10, 2003.

During the hearing, Petitioner testified on her own behal f
and presented the testinony of three additional wtnesses.
Petitioner offered two exhibits, a conposite exhibit identified
as P1 and handwitten notes identified as P2, which were

accepted into evidence.



Respondent presented the testinony of two w tnesses.
Respondent offered ei ght exhibits, RL-R8, which were accepted
into evidence.

A Transcript of the proceeding was filed on January 27,
2003. Petitioner filed a Proposed Recomended Order on
January 30, 2003. Respondent filed a Proposed Recommended Order
on February 6, 2003.

FI NDI NGS OF FACT

1. Petitioner was born on March 20, 1951.

2. Dr. C Joel, a neuropsychiatrist, evaluated Petitioner
on Septenber 8, 1969. Petitioner was 18 years and 5 nonths old
at that tinme. According to Dr. Joel's report, the Kent
Sinplified 1 Q Test indicated that Petitioner's nental age was
between 8 and 9 years, with an I Q between 55 and 65.

3. In May 1974, the Ceorgi a Departnent of Human Resources,
Di vi sion of Vocational Rehabilitation, determ ned that
Petitioner could not function in a manner conducive to conti nued
substantial, gainful enploynent.

4. In August 1974, a federal Adm nistrative Law Judge
determ ned that Petitioner was entitled to receive disability
benefits fromthe U S. Departnent of Health, Education, and
Wel fare, Social Security Admnistration. In the witten hearing
deci sion, the Adm nistrative Law Judge referred to a Weschl er

Adult Intelligence Scale (WAIS) administered to Petitioner on



Cct ober 23, 1967, when she was 16 years old. According to the
witten decision, Petitioner's full-scale 1Q was 74 at age 16.

5. On or about February 5, 1979, a clinical psychol ogi st
adm nistered the WAIS to Petitioner. On that test, Petitioner
had an overall score of 83.

6. In March 1991, Respondent denied Petitioner's previous
application for services. Respondent determ ned at that tine
that Petitioner was not eligible for services because she was
not di sabl ed.

7. Petitioner was eval uated nost recently on January 24,
2002, by Robert E. Napier, Ph.D. According to his report,
Petitioner had a full-scale 1Q score of 72 on the WAIS |11

8. In making eligibility determ nations under the nental
retardation category, Respondent adheres to its non-rule policy
as set forth in its July 1996 Support Coordi nati on Gui debook,
whi ch states as follows in pertinent part:

CRI TERI A FOR MENTAL RETARDATI ON

Al the following criteria are to be net to
be eligible under the category of nental
retardation

a) Performance is two or nore standard

devi ati ons bel ow the mean on an individually
adm ni stered intelligence assessnent

instrunent. The instrunent should be
selected fromthe followng |ist:



¢ St anf or d- Bi net

¢ Applicable Weschler Intelligence
Scal es, depending on the applicant's
age

¢ Colunbia Mental Maturity Scal e

¢ Lleiter International Perfornmance

Scal e
¢ Hi skey- Nebraska Test of Learning
Aptitude
¢ Bayley Scal es of Infant Devel opnent
¢ Cattell Infant Intelligence Scal e

I f an instrunment other than the Stanford-

Bi net or Wechsler series is used as an
intell ectual assessnent, the psychol ogist's
report should state the reason these
instrunments were inappropriate for the
particul ar applicant.

b) The applicant has significant deficits
i n adapti ve behavi or.

c) Manifested prior to the person's
ei ghteenth (18) birthday .

9. Respondent also nmakes eligibility decisions based on
its non-rule policy regarding the diagnostic features of nental
retardation as set forth in the D agnostic and Stati stical
Manual of Mental Disorders, Fourth Edition, which states as
follows in relevant part:

Di agnosti c Features

The essential feature of Mental Retardation
is significantly subaverage general
intellectual functioning (Criterion A) that
is acconpanied by significant limtations in
adaptive functioning in at |least two of the
follow ng skill areas: comunication, self-
care, hone living, social/interpersona
skills, use of community resources, self-
direction, functional academ c skills, work
| ei sure, health, and safety (Criterion B).



The onset must occur before age 18 years
(Criterion Q).

Significantly subaverage intellectua
functioning is defined as an |1 Q of about 70
or bel ow (approxi mately 2 standard
devi ati ons bel ow t he nean).

10. Wth the exception of one evaluation in 1969 (after
she was 18 years old), Petitioner consistently achieved an
overall 1Q score of at least 72 or higher. During the hearing,
Petitioner presented no expert w tness testinony to support her

argunents that she is entitled to services from DDP

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 393.125, Florida
St at utes.

12. Petitioner has the burden of proving by a
preponderance of the evidence, that she is entitled to receive
servi ces from Respondent because she is nentally retarded.

Antel v. Departnent of Professional Regulation, 522 So. 2d 1056

(Fla. 5th DCA 1988); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

13. Section 393.063, Florida Statutes, states as foll ows,

in pertinent part:



(12) "Devel opnental disability" means a
di sorder or syndrone that is attributable to
retardation, cerebral palsy, autism spina
bifida, or Prader-WIIli syndrone and t hat
constitutes a substantial handi cap that can
reasonably be expected to continue
indefinitely.

(42) "Retardation"” neans significantly
subaver age general intellectual functioning
exi sting concurrently with deficits in
adaptive behavior and mani fested during the
period from conception to age 18.
"Significantly subaverage genera
intellectual functioning,” for the purpose
of this definition, nmeans performance which
is two or nore standard deviations fromthe
nmean score on a standardi zed intelligence
test specified in the rules of the
depart nment.

14. In making eligibility determ nations, Respondent is
required to consider "information accunul ated by ot her agencies,
i ncl udi ng professional reports and coll ateral data . "
Section 393.065(1), Florida Statutes.

15. In this case, Petitioner presented no evi dence that
she scored two or nore standard devi ati ons bel ow t he nean score
(70 or below) on any I Q test before she turned 18 years of age.
Petitioner was a few nonths over the age of 18 when she was
eval uated in Septenber 1969, receiving an | Q score between 55
and 65 on a test that is not listed in Respondent's gui debook.

On every other test, Petitioner had an overall score of 72 or

hi gher.



16. Petitioner presented no expert testinony or other
per suasi ve evidence to show that she is entitled to services
from Respondent. In fact, the preponderance of evidence
indicates that Petitioner's 1Q score before age 18 was above the
m nimum | evel required for services fromthe DDP

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED.

That Respondent enter a final order affirmng its decision
that Petitioner is not eligible for services fromthe
devel opnental disabilities program

DONE AND ENTERED this 7th day of February, 2003, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of February, 2003.



COPI ES FURNI SHED

Mary Col lins

c/o Ruth Server

3811 Sand Dune Court
Destin, Florida 32541

Katie CGeorge, Esquire
Departnment of Children and
Fam |y Services
160 Governnental Center, Bin 410
Pensacol a, Florida 32501-5734

Paul F. Flounlacker, Jr., Agency Cerk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui I ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnent of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.



